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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 
SONITPUR AT TEZPUR 

 
  
PRESENT : SRI D. Ullah, A.J.S. 
   ADDITIONAL SESSIONS JUDGE 
   SONITPUR, TEZPUR 
 
 

CRIMINAL APPEAL NO. 23 (S-3) OF 2017 
(Arising out of Sessions case No.321 of 2015) 

 
 Sri Biju Chetry    
        Son of Sri Som Bahadur Chetry 
        Vill: Khanamukh (Rangajan) 
        P.S. Chariduar 
        Dist- Sonitpur...   Appellant/accused 

 
                 -VERSUS- 

 
1. Sri Mangra Sawra 
         S/o Late Padma Sawra  
 Vill: Sessa Tea Estate, Sawra Line 
 P.S. Tezpur 
        Dist- Sonitpur. 
2. State of Assam    
                          …………….  Opp. Party 
 

 
A P P E A R A N C E 

 
           For the Appellant :          Sri H.P. Sedai,  Advocate   

 

           For the Opp. party :  Smti R. Chakravarti, Addl.P.P. 

   
  Date of Argument : 17-01-2018. 

 

 Date of Judgement : 03-02-2018. 

 

J U D G E M E N T 

 1.   This Appeal being  Crl. Appeal No. 23 (S-3) of 2017 has  filed 

by the appellant/accused  Sri Biju Chetry under section 374(3) of Cr.P.C. 

with prayer for setting aside the judgement and order of conviction 

passed against the accused/appellant by Smt. M.B. Sharma,  Ld. Assistant 
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Sessions Judge, Sonitpur,  Tezpur vide judgment and order dated 25-07-

2017 in Sessions  Case No.321/2015.   

2.         By the aforesaid judgment,  Smt. M.B. Sharma,  Ld. Assistant 

Sessions Judge, Sonitpur, Tezpur was pleased to convict the accused/ 

appellant for the offence U/s.366/511 of IPC sentencing him to suffer R.I. 

for 2 (two) years with a fine of Rs.5,000.00 (Rupees five thousand) only 

and in default S.I. of 5 (five) months U/s.366/511 of IPC.             

3.            Being highly aggrieved with the said judgment and order dated 

25-07-2017 passed in Sessions  Case No.321/2015 by Smt. M.B. Sharma,  

Ld. Assistant Sessions Judge, Sonitpur,  Tezpur, the appellant begs to 

prefer this appeal on the following amongst other grounds :      

GROUNDS: 

(i)  That the Ld. Trial Court has gravely erred in law as 

well as in facts while passing the impugned judgment 

and order of conviction and as such the same is liable 

to be set aside.  

(ii) That the Ld. Trial Court has failed to appreciate the 

evidence on record and has relied more upon surmises 

and conjectures, suspicion and mainly on presumption 

then in principles of law while arriving at the point of 

guilt of the accused/appellant U/s.366/511 of IPC. 

(iii) Ld. Trial Court in para 4 of the instant judgment and 

order  in the point for determination, mentioned that 

accused Biju Chetry tried to kidnap or abduct the 

victim girl Durgeswari Sawra with intent that she 

might be compelled or knowing it to be likely that she 

will be compelled to marry any person against her will 

or in order that she may be forced or seduced to illicit 

intercourse, or knowing it to be likely that she will be 

forced or seduced to illicit intercourse with him is only 

the imagination, suspicion, presumption and mental 

product of the trial court as the evidence on record 

does not support and the facts of the instant case is of 

different from the presumption of the Ld. Trial Court. 
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(iv)  That the Ld. Trial Court has placed undue reliance on 

the prosecution witness namely Gopi Nath Brahma, 

the PW3 and Bhabesh Chandra Baishya, the PW5 who 

suspected that the accused/appellant may kidnap the 

victim.  

(v) That the Ld. Trial Court in para No.7 of the judgment 

mentioned that “if the attempt fails the crime is not 

completed” by giving such opinion and taking serious 

note on case diary fails to appreciate the evidence on 

record and also presumed that the accused/appellant 

may kidnap the victim and it is a mental product in the 

minds of the trial Judge.  

(vi)   That the Ld. Trial Court ought to have disbelieved the 

prosecution version as it is full of omission, 

contradiction and deviation on vital points. Hence, the 

judgment and order is liable to set aside.  

 

Fact of the case 

4.     The fact of the prosecution case is that on  21-8-2015 at 

about 11 a.m. the Headmaster of Hem Baruah Higher Secondary 

School informed the informant Manga Sawra over telephone that two 

boys came to the school to take his daughter Smti Durgeswari Sawra  

stating that one of her family member had expired. The said two boys 

were apprehended in the school. Later on he came to know that the 

said two boys came to apprehend his daughter.  

5.     I have heard argument of Ld. Counsel for both sides. Also 

perused the available materials on record.  

 

EVIDENCE                                                                      

6.           PW1 Manga Sawra in his evidence stated that his daughter was 

studying in the Ghoramari Higher Secondary School. On the date of 

occurrence he was working in the garden. At that time the Principal of 

the school called him over telephone. Then he went to school and when 

he reached the school the principal asked him whether any person 

expired in his house. When he replied that no person expired in his 
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house, then the principal told him that the accused persons, present in 

the dock, told them that the uncle of Durgeswari died and they came to 

take Durgeswari on that pretext. At that time police came and took the 

accused persons. Then he lodged an FIR in the police station. He has 

proved the FIR as Ext.1 wherein Ext.1(1) is his signature.  

7.   In his cross examination he has stated that he did not know 

the accused persons prior to the occurrence. He saw the accused persons 

in the vehicle of police in front of the gate of the school. He has no 

suspicion or grievances against the accused persons. He further stated 

that he cannot say who called police.  

8.   PW2 Smti Durgeswari Sawra in her evidence stated that at the 

time of occurrence she was in her classroom. The principal called her to 

his room through the chowkider. She saw two teacher and the accused 

persons in the room of the principal. The principal told her that her uncle 

died and the said boys came to take her. Then she told that when she 

came to school her uncle was alright. She further stated that she did not 

see the boys prior to that day. Then the principal called her father and 

police over phone. 

9.   In her cross examination she has stated that the chowkider 

told Mausumi Madam that she was called by the principal.  She did not 

talk with the accused persons. Police had arrived before her father 

reached the school. She denied the defence suggestion that the accused 

persons did not come to take her from the school on the pretext of death 

of her uncle.  

10.   PW3 Gopinath Brahma in his evidence stated that on the date 

of occurrence at about 10:30 a.m. when he was in the office of the 

school, the accused persons came and told him that they are the relative 

of Durgeswari Sawra, a student of Class XI and they came to take her as 

her uncle died. Then he called the student and when she arrived he 

asked her whether she knows the said boys. The girl told that she does 

not know the boys and then he called the father of the girl. After few 

minutes father of the girl came and stated that the boys were not known 

to him. Then he informed police. He suspected the boys as they tried to 

take the girl to some place falsely inducing her and they were not related 

to her and her uncle did not die. There are about 900 hundred students 
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in his school from class VI to Class XII. When they apprehended the boys 

the students raised hulla. He obtained the phone number of father of the 

victim from a student  and called him at about 12 noon.  

11.   PW4 Anil Bhattacharjya in his evidence stated that on 21-8-15 

at about 11 a.m. he heard that two boys came to the principal’s room. 

When he went to the principal’s room he heard that they came to take a 

girl of Class XI as her uncle died. The principal suspected them as the 

surname of the girl was Sawra and the surname of the boys were Chetry 

and Mahato. The principal asked the girl as to she knew the boys and 

then she replied that she did not know them. Then the principal called 

police and father of the victim over phone. Police came and took the 

boys. 

12.   In her cross examination he has stated that the principal was 

asking the accused persons when he went there.  

13.   PW5 Bhabesh Chandra Baishya in his evidence stated that on 

21-8-15 at about 10:30/11  a.m. the accused persons came to the 

principal’s room. At that time he was present there. The boys told the 

principal that uncle of Durgeswari died and they came to take her. The 

principal called the girl and asked her whether she knew those boys and 

then she replied that she did not know them. The principal informed 

police suspecting that the said boys came to take the girl inducing her.  

14.  In his cross examination he has stated that the boys entered 

into the principal’s room after obtaining permission.  He denied the 

defence suggestion that at that time he was not in the principal’s room. 

He also denied the defence suggestion that he did not see the accused 

prior to the date of evidence and he identified them for the first time in 

the court.  

15. PW6 Sri Bhaba Kanta Das in his evidence has narrated various 

stages of investigation conducted by him. After completion of 

investigation he has submitted charge sheet against accused Sandip 

Mahato and Biju Chetry U/s.366/511 of IPC. He has proved the GDE 

NO.679 dated 21-8-15 and charge sheet as Ext.2 and Ext.3 respectively. 

APPRECIATION 

16. Let me appreciate the evidence on record to decide as to 

whether the Ld. Trial Court has rightly convicted the accused person for 
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commission of the offence U/s.366/511 of IPC. Before going to the 

evidence let me have a look into the offence U/s.366 of IPC which reads 

as follows :   

“Kidnapping, abducting or inducing woman to compel her 

marriage, etc. – whoever kidnaps or abducts any woman 

with intent that she may be compelled, or knowing it to 

be likely she will be compelled, to marry any person 

against her will, or in order that she may be forced or 

seduced to illicit intercourse, or knowing it to be likely 

that she will be forced or seduced to illicit intercourse. 

  

17.               From the definition of the offence we will find that to constitute 

the offence of Section 366 of IPC, one has to kidnap or abduct any 

woman with intent that she may be compelling or knowing it likely that 

she will be compelled to marry any person against her will or in order that 

she may be forced or induced to illicit intercourse, or knowing it to be 

likely that she will be forced or seduced to illicit intercourse.  Kidnapping 

is defined in Section 359 of IPC and similarly kidnapping from India and 

kidnapping from lawful guardian is defined in Section 360 and 361 of IPC 

respectively. Section 360 of IPC  defines kidnapping from India which 

reads as follows:  

“Kidnapping from India – Whoever conveys any person 

beyond the limits of India without the consent of that 

person, or of some person legally authorised to consent 

on behalf of that person, is said to kidnap that person 

from India.” 

18.          Similarly Section 361 of IPC defines kidnapping from lawful 

guardianship which reads as follows :  

  “Kidnapping from lawful guardianship – Whoever takes 

or entices any minor under sixteen years of age if a 

male, or under eighteen years of age if a female, or any 

person of unsound mine, out of the keeping of the 

lawful guardian of such minor or person of unsound 

mind, without the consent of such guardian, is said to 

kidnap such minor or person from lawful guardianship.”         
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19.            Section 362 of IPC defines the abduction as to who have by 

force compels or by any deceitful means induces any person to go from 

any place is said to abduct that person.  

20.    Now appreciating the evidence on record it is found that PW1 

Manga Sawra is the father of the victim and he has lodged the FIR, the 

Ext.1. During cross examination he has stated that he did not know the 

accused person prior to the occurrence and he saw the accused in the 

vehicle of police in front of the gate of the school and he has no suspicion 

or grievances against the accused. He also does not know as to who had 

called police. From this evidence it reveals that this witness does not 

know as to what happened prior to coming of police and as such he has 

got no grievances against the accused.  

21.    PW2, the victim, has stated in her evidence that the principal 

called her to his room through the chowkider and she saw two teachers 

and the accused persons in the room of the principal. During cross 

examination she has stated that she did not talk with the accused 

persons and police had arrived before her father reached the school. 

During cross examination she has also stated that the accused had not 

stated anything to the Principal Sir in her presence. Therefore, it is 

evident that the accused persons had not induced her to go with them 

and also have not stated anything in respect of her before the Principal 

not to speak of using force to take her. 

22.    PW3 Gopinath Brahman, the Principal of the school, has stated 

in his evidence that the accused person along with the absconder 

accused Sandip Mahato went to the school and told them that they are 

relative of the victim Durgeswari Sawra and came to take her as her 

uncle died. As the victim has stated that the boys were not known to her 

and as such being suspected he called the police and also called the 

father of the victim. PW5 Bhaskar Chandra Baishya has supported the 

PW3. PW4 Anil Bhattacharjya has also stated that he heard that two boys 

came to the principal’s room and also heard that they came to take a girl 

of Class XI as her uncle died. Even if we believe the evidence of PW3, 

PW4 and PW5 then also the evidence is totally insufficient to come to a 

conclusion that the accused tried to kidnap the victim from India as 

defined in Section 360 of IPC or from lawful guardianship  as defined in 
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Section 361 of IPC. The accused persons had not even spoke to the 

victim when she was produced before them in the room of the principal 

and as such on the basis of the evidence of PW2, the victim, it cannot be 

deduced that the victim was compelled by force or  induced by deceitful 

means by the accused persons to go with them and as such it cannot be 

said that the accused persons had attempted to abduct the victim, as 

defined in Section 362 of IPC.  

23.   The offence U/s.366 of IPC requires much more than 

kidnapping and abduction and to constitute the offence U/s.366 of IPC, 

the prosecution has to prove that the accused had intention that the 

victim may be compelled or knowing it to be likely that she will be 

compelled, to marry any person against her will or in order that she may 

be forced or seduced to illicit intercourse or knowing it to be likely that 

she will be forced or seduced to illicit intercourse.  

24.     In the instant case PW6 Sri Bhaba Kanta Das is a mere official 

witness i.e. the investigating officer who has narrated various stages of 

investigation conducted by him. Evidence of PW3, PW4 and PW5 are 

totally insufficient to prove the prosecution story that the accused had 

attempted to kidnap or abduct the victim with intention as required 

U/s.366 of IPC.  

25.      Ld. Defence counsel has relied on a decision of the Hon’ble 

Supreme Court in Sangili alias Sanganathan vs. State of Tamil 

Nadu reported in (2014) 10 Supreme Court Cases                        

264 wherein it was held that suspicion however strong,                         

held, cannot be a substitute for proof.                     

 

26.    In the instant case also, it is evident that the PW3, PW4 and 

PW5 had suspected that the accused persons may have tried to kidnap 

the victim.    

27.    It is the duty of the prosecution, in a criminal case, to prove 

the offence against the accused beyond all reasonable doubt. From the 

available oral and documentary evidence on record as well as the 

decisions, referred to above, I have found that the ingredients of the 

offence U/s.366 of IPC vis a vis its attempt by the accused is not proved 

against the accused/appellant beyond all reasonable doubt and as such 
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the conviction of the accused/appellant Biju Chetry U/s.366/511 of IPC is 

not tenable in law and as such the same is liable to be set aside.   

                         ORDER 

 

28.               In result, the Appeal is allowed on contest.        

29.               The judgment and order of conviction and sentence dated 

25-7-2017 passed by Ld. Assistant Sessions Judge, Sonitpur, Tezpur in 

Sessions Case No.321/2015 is set aside.  

30.                Send back the case record of Sessions Case No.321/2015 to 

the Court of Ld. Assistant Sessions Judge, Sonitpur, Tezpur along with a 

copy of this judgment.                                          

31.                Given under my hand and seal of this court on this 3rd  day 

of  February, 2018.                                                                                                                                                   

 

 

                     ( D. Ullah ) 
                     Additional Sessions Judge, 
                            Sonitpur, Tezpur.   
  


